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DONE AND EXECUTED this 20 day of November, 2014 by a majority of the Virginia Gas and Oil
Board.

Chairman, Bradley C. Lambert

DONE AND PERFORMED this 20 day of November, 2014 by Order of the Virginia Gas and Oil
Board.

Rick Cooper
Principal Executive to the
staff, Virginia Gas and Oil Board

COMMONWEALTH OF VIRGINIA
COUNTT OF RUSSELL

Acknowledged on this ~ay of b(Ql~be, ~ZQ/ personally before me a notary public
in and for the Commonwealth of Virginia, appeared Bradley C. Lambert, being duly sworn did
depose and say that he is the Chairman of the Virginia Gas and Oil Board and appeared Rick
Cooper, being duly sworn did depose and say that he Is Principal Executive to the staff of the
Virginia Gas and Oil Board, that they executed the same and was authorized to do so.

j 0=
Sarah Jessee GII~ Notary Public
262946

My Commission expires: July 31, 2017 Mullion

~~. 'OTaRY 'Q
PLJEILIC

cc .'ES ¹2sEcm:
MY GCIMMISSIIIN:

*
o '. EXPIRES
d '-3I-I I

fla Inn

Page Number 5.
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BEFORE THE VIRGINIA GAS AND OIL BOARD

PETITIONER: Chix Gas Company LLC

RELIEF SOUGHT: (1) DISBURSEMENT FROMG
ESCROW REGARDING TRACT(S) 2C, 2D, 999U
(2) AND AUTHORIZATION FOR DIRECTE
PAYMENT OF ROYALTIES

DIVISION OF GAS AND OIL

DOCKET NOi'VGOB 02-0820-1054-02

HEARING DATE: November 18, 2014

DRILLING UNIT: EE33

BUCHANAN, RUSSELL COUNTY, VIRGINIA

PETITION FOR ORDER OF DISBURSEMENT OF ESCROW FUNDS

1.Petitioner and its counsel

Petitioner is CNX Gas Company LLC, 2481 John Nash Blvd, Bluefield, WV 24701, (304)323-
6500. Petitioner's counsel is Mark A. Swarlz, Swarlz Law Offices, 601 Sixth Avenue, Suite 201.
P.O. Box 1808, St. Albans, WV 25177-1808..

2. Relief Sought

(1) Refund of escrow payments heretofore deposited with the Board's Escrow Agent(s);
Reimbume overpayment of funds deposited with the Board's Escrow Agent atlributable to unit

EE33 to CNX Gas Company LLC. (2) the disbursement of escrowed funds heretofore deposited
with the Board's Escrow Agent(s) attributable to Tract(s) 2C & 2D as depicted upon the annexed
Table 1; and (3) authorization to begin paying royalties directly to the parties to the Royalty Split
between Swords Creek Land Partnership and Jackie Richardson and Phyllis Richardson, as well

as authorization to begin paying royalties directly to the prevailing plaintiff; Oollie S.Abshar

3. Legal Authority

Va. Code Ann. 5 45.1-361.1et seq., 4 VAC 25-160-140., and relevant Virginia Gas and Oil

Board Orders ("Board" ) heretofore promulgated pursuant to law.

4. Type of Well(s)

Coalbed Methane

5. Factual basis for relief requested

Page Number 6.
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The escrow account has been overpaid; Swords Creek Land Partnership and Jackie Richardson
and Phyllis Richardson have entered into Royalty Split agreement. Said agreement allows the
Applicant and Designated Operator to pay royalties directly to the persons identiTied in Exhibit EE
annexed hereto and the annexed Table 1, further, speciTies how said royalties are to be divided
and paid, O

Ll

In addition, Dollie S.Absher is entitled to 100'Y~ of the CBM royalties awarded under Case No.
11000283-00 and affirmed by Senior Justice Charles S. Russell, Opinion dated September 12,
2014, Record hlo: 131590. Said decision allows the Applicant and Designated Operator to pay
royalties directly to the persons identified in Exhibit EE annexed hereto and the annexed Table 1,
further, spedfies how said royalties are to be paid. ~
I1

There are no remaining conflicts after the disbursement, escrow is no longer required and
account is to be dosed after disbursement.

6.Attestation

The foregoing Petition to the best of my knowledge, information, and bebef is true and correct.

Page Number 7.
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POCAHONYAS GAS PARTbfERSHf p
UhllT EE-33

Tract Identrics6ons

Jackie Richardson, et al —Fee
Pocahontes Gae Partnership —Dff, Qae and CBhl Leased
4.11acres 5.1375%

Swords Creek Land Partnership Tr.21 -Coal
Reserve Ccsl properties Company -Below Tiller Coal Leased
Sandy Ridge Energy Corp, —Tiller snd Above Coal Leased
Pocahcrrfas Ges Partnemhip —CBM Leased
Clef l Edward Dgstcalf, at al -Surface, Oi! and Gss
Pocahontss Ges Partnemldp- Gff, Gss and CBM Leased
10.7?acres 13A825%

Swords Creek Land Partnsreidp Tr. 21 -Coat
Reserve Ccaf Properdes Comparry —Befcw Tiller Coal Lrutsed
Sandy Ridge Energy Corp. —Tiller snd Above Coal Leased
Pocnhontas Gas Partnership- CBDf Leassef
Cl elf Edward Dietcali, et al -SurfaceeOgamd Gss
Pocahoiffss Gae parinelshlp- oil, Gas and cBBILeased
DA?scree 0,5875%

2C. Swore Creek Land Partnership Tr. 21 —Coal
Reserve Coai Properties Company —Below Tifler Coal Leased
Sandy RIdge Energy Corp. —Tiller and Above Coal Leased
Pocahordas Gas Partnership - CBIH Leased
Jacfde Richardson, st al-Surface, Dil and Gas
Pocahontes Gss Partnership —OII, Gas and CBM Leased
D.DD acres D.1DDfr%

2D. Swords Creek Land Partnership Tr 21-Coal
Reserve Ccaf Properties Company-Befow Tiller CosfLeased
Sandy Ridge Energy Corp. —.Tiller and Above Ceaf Leased
Pocahcntas Gas Partnersfdp- CBM Leased
boffie S.Beicher- Scrhce, OII and Ges
4,13 acres 5,1625%

Swords Creek Land Partnership Tr. 21 —Ccai
Reserve Goal Properdes Company —Beiow Tiller Cca! Leased
Sandy Ridge Energy Corp. -Tiler and Above Coal Leased
Pocahontas Gas Partnemhip —CBM Leased
Edgar Wiison —Surface, OII and Gas
pocshontae Gee I'ertnerehlp-Gil, Gas and CBM Leased
0.08 ecma 0.1000%

Page 1 of 2
July 0, 20D2

Page Number 9.



POCAHCfNTAS GAS PARTNERSHfP
UNT EE-33

Tract Rfsntfgcatlons

Coal Mountain Mining Company Lfmited Partnemhip, LLP. Tr. f —Ccsl
Reserve Coal Properties Company -Below Drainage Coal Leased
Sandy Ridge Energy Corp. —Above Drainage Coal Leased
Pocshcntss Gas Partnership- CBRI! Leased
New Garden coal Corp. -Og and Gas
Pocshontas Gas Parfnership- OR, Gas and CBlN Leased
<2 iiS acies t5.7000'Ye

Coal Nlounbdn Rlinisg Company Limited Partnership, LLP. Tr, t —Coal
Consolidsdon Coal Company - Belovr Drainage Coal Leased
New Garden Coal Corp,- Above Drainage Coal Leased
POcahoutss Gas Partnership - Oil, Gas and CBM Leased
Cietl Edward Metcaff, et sl -Surface, O5 and Gss
Pocahonfes Gas Partnemhip- OR, Gau and CBM Leased
555~ SP

F50'%oal

Rlountaln Mining Comfntny Limited Parfnershfp, L1 P.Tr. 35 —Cosh Oil and Ges
Consogda5on Coal Company -Below Drainage Coal Leased
New Garden coal corp. -Above Drainage ccal Lessed
Pocahcniss'Gss Partnership- OR, Gas and CBM Leased
decide PJchardson, st sf -Mrfacs
44 ill acres 55.5575'/

Coal INouulsin Mining ~puny Limited Partnership, LLP, Tr. 86- Coal
Reserve Coa! Properges Company- Below Dralnsgw Coal Leased
Sandy Ridge Energy Corp, -Above Drainage Coal Leased
Pocehontas Gae Parfnemhip - CBM Leased
Edgar VFilson- Surface, Oil and Gas
Pccahontas Gas PartnsrsMp- OJI, Gas and CBM Leased
0.1t acres 0.1675'Ya

Page 2 of 2
July 0, 2002

Page Kumher 10.



8
E

Vl

CI

0 Ql

C0 00 O
Ql IQ

CL IU

13
vt

0

IU

1l
C
Qt

JD
IQ

0

Ct
C!C!
CD
CD

CD
N
IO

QD

CD
CD DQ

Cl
Q>

o
CtC!
QD

~~ 4 4l +V

140002057

0 CDCC'DE

Ol

CI
O
Ct
Ct

CD .9.0
Ql DE
ID IQ

0

z O

0.
ID

0
QtO

E 0

O
Ql

C

O
Ql

C

Cl
Cl
Ct

Zt

CQ
Ut
IU

U 'C

N
CD

CD
N

N
QD

DD0
G

0
S
O
C
IQ

ID

8
C

0
O0
t/I
K

C

0
E

C
0'0
8

Qt CD
Ol

D
Ql N
C 0

N

0
E

E

IQ
'0
Qt

Qt
lD

0
Qt 0

Tl QtC

CC
Qt

E m

IQ

C! IO

O
Ql

Qt
Ot
QC

Qt

O
C
ID

Ot
Ot
CD

O
C

C3

N

Ql
I
ID0
Ct

O
D

CO

ID

Z

0

CD

N
6

C
ID

E0
O

X
Z0



Ot

E

N

Q

D
Ot

Ce 0
O 0
CO W
0 Ul

o

O0
IU

to'0
C

CL

d!
L

0
'0
dt
W

33
ot
Q

0
Cd
C3

oQ o«o~
to IO tA
I I I

'd
O O 0
0 0 0 00 0 O O
N N N N0 0 0 00 0 0 0

CA

IA

Ct
N

CD
CD
Ct
CO
CD

Ct0
CQ

ld a0 CA
IL

C
CD

E
CD

CD

h

g0 0 00 O O0 0 0
o<0
Ct0
IA

~o0
Ct0

CO &0
ttl OE
Cl tlt
0
c(

z 0

dl
I—
C

0 0 00 0 0
«I0 0 00 0 0

Ct0
to
CD

Ct
CD

CC0
DE
W0
IDO

lt!
Il 0

0
ld

C

N N N

C

E
I
33
N CQ

Q CQ
UJ
Ut

0 'E
Q

Ct
N

N
Ct
IA0
(9

CD0
C

CO

CO

0
td
tD

CD
C
0
'0
dl
13

Ol0
Cd

Cl!
33
C0
Qt

Ol

0
0e
IDa.
OI CD0!
N

N
e O

Ce
E

13
QI

dl
33

Cd O
dle C
e
wdt

E ee
W

33 ttl
to
0 IO

0
CO

I-

ID
Ol
W
ID

tt
td

9
O
N
O
P.I-

0!IA IA
CQ Qd CQ

NON
dt
Ql

ol e
td ) ID
N N
dl IC dlI- 0 I-
OICQ 0
N N
X 1! Xtd

0 e 0
III O Co

0 e 0
Q. C

Ol

Z
w @ !o
e 0 e
C e Cttl

Q. I CL
CQ

C C C
ld 0 W

N

e Ol tD

lo N
13 ID 0OC o
W

OWS
CA a CA

At
to
CQ

CD

to
N

IU

CO

e
O
ID

IO

7W

CU ID
I Ol
od e

OlC0 0
ttt d!'P—

Q
W

c E
CL I-

OOOOO0
N N N N N N

CD

CA

Ctl

«I

C
Ol

CO

IL'l

O.I-
tD
CD
13
IL'3

0
IL
'«C

to
'lC

CD

N0
tb
ID

0
Q

Q
N

IL

R
W:

Ctt
IU
IU

IU0
Q.I
Ol
IU
IU
IL
CU
0.

0
O
Cde
0
ID
dt

0
Ol
C

C00



Exh/bil E
Unit EEL

Docket 0VGOtt 024020-1 000-02
List of Car@I/sung Owners/C/a/reacts that requim escrow

4 in~[" al V

140002057

Acres in Unit

interest ln
Unit

All Con Bicts Reso/ved
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Exhihlt EE
Unit EEGS

Docket DVGOB 036820.105442
List of ConhictinS Owners/Ctafmanfs with Royalty Split AS/semenG or Court Ordem

140002057

Acres in Unit
irltslsat hc

Unit
Pennant

of Escrow

Tnmt 024. 10.77earns

COAL OWNERSHIP

(1) Swords Creek Land Parlnership, Tr.21
P.O. Box 2!!
Tazewell, VA 24651

10.77 acres 13.4625% n/a

OIL 6 GAS OWNSRSHiP

(1) Clell Edward MetCelf. el al.
(a.k.s Com /de/call Frsnkz Estate)
do J.C.Franks
621 Psevler Street
Marion, VA 24354

10.77 scree 13A625% It/a

COAL OWNERSHIP

(1) Swords Creek Land Psrlnemhip, Tr21
P O. Box 29
Tazeswll, VA 24651

0 47 acres 0.5S/5%

OIL D GAS OWNERSNIP

(I) Clell Edward Metcalf, et al,

(s.k a. Cora Inc/call Freni s Ex/ala)
c/o J.C. Frsnks
821 Peavler Sireel
Merkm. VA 24354

0.5675%

Tiscf 02C. D DS acres

COAL OWNERSHIP

(1) Swonfs Cmek Und Parlne/ship, Tr.21
P.O. Box 29
Tazswell. VA 24551

0.10fN% 0D501%

OiL 3 GAS OWNERSHiP

(1) Jackie Richardson. et el.

(36 awe lract)
0.08 acres 0.1000%

(a) Jackie Richwdson

37 Ralcliff Lane
CeChs Bin if, VA 2460fHCDtB

(5) Phyllis Richardson (sister)
37 Rslcisf Lane
Ceder Bfoff, vA 24609-8080

Trscrcfzo 4.13acres

DJIS acres
I/2 of 0.08 acres

0.04 acres
1/2 of 0.06 acme

0 0500%

0.05001k

0.4751%

Di475'In

COAL OWHERSHiP

(1) swords creek Land Partnership, Tr.21
P.O. Bcvc 29
Tszewell, VA 24651

4.13 acres 5.1525% n/s

OILS GAS OWHERSHiP

(1) Dosie S.Ahsher
4674 Road Rid0s Tpke.
Raven, VA 24639
previooa5r Doyw S. Bslhhsr (mman/oc6

4.13 acres 5,1625% 96.0998%

Pmvaiying Plan ldf under Case NO. I1000283/m snd Appeef Record izo. 171599.
Air smfsd IDDN of tile CSIN leYe/0'.

9/30/20 14
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j.40002057Exhibit EE
Unit EE-33

Docket 0VGOB 024920-1054-02
List of Conaictlng Owners/Claimants wgh Royalty Split Agreemsnts or Court Orders

Acres in Unit
Interest in

Unit
Percent

Or Eecrow

Tract 92E. 909acorn

COAL OmfHERSHIP

(I) Swonfs Creek Land Partnership, Tr.21
P.O. Box 29
Tezewell. VA 24S'I

0.08 acres G. 1000% n/a

OIL 6 GAS OWNERSHIP

(1) Harold Wilson. et sl
(aks Edgar S. Wilson Heim)
(40.50acre!rect)

(s) Evelyn Gerskline Miller

P.O. Box 147
Swords Creek. VA 24649

0.08 acres

0.016 acres
1/5 cf 0.08 acres

0.1000%

0.0200% n/a

{0)Wi0ism Norman Wilson
226 Fairview Lans
Lebanon. VA 24266

0.015 acres
1/5 c/OJSacma

G.0200% n/s

(c) Harold Wilson
137Baytree Road
Cedar Bluft, VA 24609

0,016 acies
1/5 of O.JS acres

0.020D% n/s

(d) Jerries Diane Keen Heirs, Devlsees,
Successors or Assigns

(d I) Howell P. Keen
3389 Lynn Springs Rowl
Cedar Bluff. VA 24609

0,016 scars
1/5 of 0.08acres

D.02DD%

(e) Jeffery Ean Wileon
3795 Lee Cmsk Rosrf
Raven, VA 24639

0.018 acres
1/5 of 0.05 acres

0.0200%

Trscrdsn. 12.56scms

COAL OWNERSHIP

(1) Coal Mounlain Mire/4 Company. Tr.l
I/mited Parlsrsliip, LL.P.
P.O. Bcx 675
Tazswell. VA 24651

12.56 acme 15.7000%

OIL 5 GAS OWIJERSHIP

(1) Nsw Garden Coal Corpornmn
c/o Edvmrd Vandyke
P.O. Box 29
Tazsweg, VA 34S1

12.56 acres 15.7t00% nnr

Tract StS.J.ta scms

CDAL OWNERSHIP

{1) Coal Mcunlain hdmng Company, Tr.l
Umted Parlnemmp, L.L.P.
P.O. Box 675
Tszewell, VA 24651

3.18 acres 3.975D% n/a

OIL n C,'na OR0IERSHIP

(I) Bell Edward Metcsd, et al.
fa.ae Cora Mercer/Frsnss Esfs/e)
C/O J.C.Fmnlm
62'f Pesvler Street
lesson, VA 24354

3.18 acme

Page 2 of 3

3.9750%

9/30/2014
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IMIt EE-31

Cocket 8VGOB 02 082IL1004 02
Ust of Conflia5ng Owners/CMirnsnts with Royalty Split Agreements or Courl Orders

Acne in Ling
Interest In

unit
Percent

of Escrow

Tract 85. 0.11acres

COAL OWNERSHIP

(1) Coal Mann!ein Mining Company, Tr.38
Limited P Inership, L.L.P.
P.O. Box 675
Tszeweg, VA 24651

D.11 acres 0.1375% nfa

OIL 5 GAS OWNERSHIP

{1) I-Israld Wihon. sl al
(aks Edgar S. IÃ/san Heirs)
/48.50 acre aacl)

(a) Evelyn Geraldine Malar

P.O. 6ax 147
Swauds Creek, VA 24649

(8) William Norman Wilson
226 Fnrvisw Lane
Leharmn, VA 24206

0.11 acres

0.022 acres
1/5 of 0.11acres

0.022 acres
1/5 af D.l I acres

0.1375%

0.0275% nfa

0.0275% nfs

(c) Harokl Wilson
137 Bsylrse Road
Cedar Bluff, VA 24609

0.022 acres
I/5 of 0.11acne

O.D275%

(d) Janlce Diane Keen Heim. Dev'sees
Suronnors or Assigns

(d.1) Hawe8 P. Keen
3309 Lynn Spdngs Road
Cedar Bluff, VA 24609

0.022 acne
I/6 of 0.11acres

0.0275%

(e) Jefery Ewl Wilson
3795 Iaa Creek ROad
Raven, VA 24638

0.022 acres
1/5 of 0.11scree

0.0275%

Tots I Acreage Resolved 31.3MO
Total Percentage Resolved

Page 3 of 3 9/30/2014
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14000205'7
IN THE CIRCUIT COURT OF RUSSELL COUNTY, VIRGINIA

DOLLIE BELCHER, et al.

Plaintiffs,

Case No. 110IN2$340

SWORDS CREEK LAND PARTNERSHIP,

FINAL ORDER GRANTING LEAVE TO AMEND DEFENDANT'S ANSWER AND

SUMMARY .IUDGMENT TO THE PLAINT'! FS

THIS ACTION came on again to be heard on August 23, 2013 upon the papers

heretofore read herein, this Court's Order entered November 21, 2012 granting the Defendant

leave to file a Second Amended Counter-Claim; upon the Defendant's Second Amended

Counter-Claim; upon the Plaintiffs'emurrer to the Defendant's Second Amended Counter-

Claim and the Plaintiffs'otion for Judgment; upon oral argument presented by the Plaintiffs in

support of their Motion for Demurrer and by the Defendant in opposition to the
Plaintiffs'emurrer

and Motion for Suminary Judgment on January 4, 2013;upon briefs submitted by both

parties in support of their respective positions; upon the opinion letter of this Court on May 2,

2013; and upon the Defendant's Motion to stipulate certain factual allegations of
Plaintiffs'otion

for Judgment, but not the Plaintiffs'onclusions drawn therefrom, or in the alternative,

for leave to amend its Answer and for entry of final judgment, and for determinaffon of penalty

of bond for costs and suspension; upon Plaintiffs'otion for Stay fded on June 11,2013; upon

Plaintiffs'otion to Withdraw their Request for Motion for Summary Judgment filed on June

18, 2013; and upon Defendant*s Motion to Dismiss on August 19, 2013, and was argued by

counseh

(C2615609.I )
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WHEREUPON, it appearing to the Court that the Defendant is either entitled to the

stipulation requested, or to amend its Answer to admit the allegations of fact in
Plaintiffs'otion

for Judgment which were the basis for denial of Summary Judgment by this Court in its

May 2, 2013 opinion letter, and it further appearing that counsel for the Pkakatiiffs, who was

dhected to prepare an Order reflectmg the Court's May 2, 2013 opinion hss failed to submit an

fhder to opposing counsel or the Court; it is Adjudged and Ordered that the Defendant's Motion

to amend its Answer to the Plaintiffs'otion for Judgment is hexeby granted sad Amended

Answer submitted to the Court with this Order is hereby marked "filed."

WHEREUPON, it appearing to Ihe Court from the meuxumda filed with the Court and

argument preseated by counsel proper so to do, pahinkdfs'otion to stay aad Motion to

Withdraw their Motion for Summary Judgment are denied for the reason stated upon the record.

Lilrewkse, Defendant's Motion to Dismiss is also denied.

WHEREUPON, upon considerate of the foregoing aud this Court's opiaion of May 2,

2013, the Couxt sustains the PkaiatifFs Demuaer to the Defendant's Second

Am'ounterclaim

and the saxae is hereby dismissed with prejudice. Fmther the Couxt grants the

Plaintiffs Summary Judgment upon their Motion for Judgment (complaint), as there are no

material facts genuinely in dispute between the parties, snd for the reasons set forth in the

XSNxk Sas}eskxs. Jt, sa}3
Court's letter opinions dated October 4, 2012, and May 2, 2013, which sxe~heteto and

taco~ herein by reference; aad on Motion of the Defeadaat the Court hereby suspends

execution of its fiask judgment in favor of the Plaintiffs, pending appeal to the Supreme Court of

Virkp'ala aad orders the Defendaat to submit bonk for costs sad suspension as provided in

Section 8.01-676.1and Form 2 found in the Appeudix of Forms ~to Rule 5 of the Rules

}c2615609s}
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of the Supreme Court ofV~ m the penalty of $500.00 within 30days of the date of entry of

this Final Order of Judgment.

The Cledr is directed to~an atsested copy of this Order to~of record, aud

to remove this action irom the active docket of this Court and to place the same among the ended

actions before this Court.
/qua ~bc

Euter. this Qgs& day of dstttuut, 2013

MICHAEL I MQ58K JUDGE

0 COPY TESTE

Dolhe Belcher. er uL

<ctet5609 t I
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SEEN AMl OBJECTED TO by tbe Defendant, Swords Creek Land Partuetship for the reasons

set forth in its Amended Answer to Plaintiffs'omplaint, its Demurrer to Plamdffs'omplaint
aud Motion to Dismiss, as set forth in the Defendant's Counterclaim and the objection and

exceptions of Swords Creek Land Partnership to the Order sustaining Plaintiffs'emurrer to
Defendant's Counterclaim, for the reasons set forth in Defendant's Second Amended

Counterclaim hereto attached, and the additional exceptions to the Coutt's Order sustainiug the
Plaintiffs'emurrer to Defendant's First and Second Amended Counterclaims hereto attached,

consis f 48 separate paragraphs pages attached to this Order.

Eric D Whiteseil
Gillespie, Hart, Altizer and Whitesell, P.C,
P.O. Box 718
Tazewell, VA 24651

Blair M. Gardner
Jackson KeHy, PLLC
P.O. Box 553
Charleston, WV 25322

Counsel for Defendam,
Swords Creek Coal Company, LLLP
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4'RESENT:

Lemons, Goodwyn, 14illette, Nims, and Powell, JJ.,
and Russell and Koontz, S.JJ.
SWORDS CREEK LAND PARTNERSHIP

v. Record No. 131590

DOLLIE BELCHER, ET AL,

OPINION BY
SENIOR JUSTICE CHARLES S RUSSELL

September 12, 2014

FROM THE CIRCUIT COURT OF RUSSFLL COUNTY

Michael L. Moore, Judge

This appeal requires us to revisit the questions arising

from the interpretation of a severance deed conveying ownership

of, and the right to remove, coal and timber. The dispute

before us is between the present owners of the surface of the

land and the successors-in-interest to the grantees of the coal

rights. The parties assert conflicting claims to royalties

generated by the extraction of coal bed methane gas (CBH) from

the coal seams underlying the property.

Facts and Proceedings

There are no material facts in dispute. In 188 1,

Christopher Richardson and Amanda Richardson, his wife, owned a

891 3/4-acre tract of land in Russell County. On February 7,

1887, they executed a deed conveying to Joseph I. Doran and W.

A. Dick

all of the coal, in, upon or underlying a
certain tract of land and the timber and
privileges hereinafter specified as
appurtenant to said tract of land [metes and
bounds description follows] to enter on,
over, upon, and through said tract of land
for the purpose of digging, mining, or

Page Number 2L
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otherwise securing the coal and other things
in and on said tract of land hereinbefore
speci fied, and removing the same from off
said land

And, as appurtenant to said tract of land,
and the rights hereinbefore granted, all the
timber except as hereinbefore excepted on
said tract of land that may be necessary to
use to successfully and conveniently mine
said coal and other things above mentioned
and granted; and the right to the said
[grantees and their assigns] to enter on,
over, upon, and through said tract of land
for the purpose of digging, mining, or
otherwise securing the coal and other things
in and on said tract of land hereinbefore
specified, and removing the same from off
said lands; the right to pass through, over,
and upon said tract of land bv railway or
otherwise, to reach any other lands
belonging to the said [grantees] for the
purpose of digging for, mining, or otherwise
securing the coal and other things
hereinbefore specified, and removing same
from off such other land

This severance deed included a general warranty of title and

covenants of quiet possession and freedom from encumbrances.

The parties to this appeal are Dollie Belcher, Doris E. Dye

and Ruby Lawson, successors-in interest to the grantors named in

the 1887 severance deed (the Surface Owners) and Swords Creek

Land Partnership, successor-in-interest to the grantees named in

the deed (the Coal Owner) .

In 1991, the Coal Owner entered into a lease with

Pocahontas Gas Partnership, granting to the lessee "all rights

[the lessor] has" to all the natural gas, including CBN,

Page Number 22.



14000205'7
underlying the Russell County tract described in the 1887

severance deed. The lease was for a term of 10 years and was to

continue thereafter as long as gas production or drilling and

other exploratory operations should continue. The lessee was to

pay the Coal Owner a royalty of 12.5% of the value of the gas

produced. The lease granted the lessee the exclusive right to

enter, drill, inject liquids into, explore and have access to

the coal seams under the land. CNX Gas Company, I,I.C. (CNX) is

the successor-rn-interest to the original lessee. Neither CNX

nor its predecessor lessees acquired any rights from the Surface

Owners.

The Virginia Gas and Oil Act, Code 55 r(S.1-361.1 et seq.

(the Act), first adopted in 1982, was amended in 1990 to permit

CBN production to go forward in cases in which there was

conflict or uncertainty as to the ownership of the CBN produced.

Code 5 45.1-361.22 permits a CBN well operator, such as CKX in

the present case, to produce and sell CBN when any claimant

petitions the Virginia Gas and Oil Board (the Board), after

giving notice to all other claimants, to enter a "pooling

order." The claimants'nterests are "pooled" by the Board's

order and an interest-bearing escrow account for the benefit of

all claimants is established. Id. The well operator is

required to pay into the escrow account a royalty of I/8 of the

value of all CBM produced. Id. The funds remain in escrow

Page Number 23.
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until all claimants have either reached a voluntary settlement

of their claims, the interests of the claimants have been

finally determined by a court of competent jurisdiction, or a

final award of arbitration has taken effect pursuant to Code

45.1-361.22:1. Id.

On the petition of CNX, the Board entered such a pooling

order on June 16, 1992, followed by several supplemental orders.

Since that date CNX has been producing CBN from the coal seams

underlying the land and paying the required royalties into the

Board's escrow account At the time of the circuit court's

hearing, CNX was operating six gas wells on the property.

On April 25, 2011, the Surface Owners filed this action in

the circuit court against the Coal Owner, seeking a declaratory

judgment. The Surface Owners contended that they were the sole

owners of the CBN produced from their land and entitled to all

the royalties therefrom, including those held in escrow by the

Board and those yet to accrue. CNX was not made a party.

Because the parties agreed that no material facts were in

dispute, the cour't heard the case on the Surface Owners'otion

for summary judgment. On September 17, 2013, the court, by a

letter opinion, held that the 1887 severance deed was

unambiguous, that it conveyed to the Coal Owner only coal,

timber and access rights pertaining to those two commodities and

that CBN is a "distinct mineral estate" that was not conveyed by

Page Nmeber 24.



the severance deed. The court entered an order declaratory of

the Surface Owners'wnership of the CBM and right to receive

the royalties therefrom. We awarded the Coal Owner an appeal.

Analysis

The dispositive question in this appeal is whether the

granting clause in the 1887 severance deed embraced CBM as well

as coal. A decade ago, we cons~dered a case involving the same

legal question and very similar facts. Barrison-Wyatt, LLC v.

Ratliff, 267 Va. 549, 593 S.E.2d 234 (2004), was a dispute

between surface owners and a coal owner over escrowed funds held

by the Board as royalties accruing from the production of CBM.

The decision depended upon the interpretation of a 19th century

severance deed that conveyed to the coal owner 's predecessor

"all the coal in, upon, and underlying" the land. Id- at 551,

593 S.E.2d at 235. P fter considering the scientific evidence in

the record, the decisions of the highest courts of sister states

and the Supreme Court of the United States, Justice Stephenson

wrote, for a unanimous Court:

We do not believe the term "coal," as it was
used in the late 19th century, is ambiguous.
As commonly understood at the time, the term
"coal" meant a solid rock substance used as
fuel, and nothing in the record indicates
that CBM is a part of coal itself. On the
other hand, although CBM has a weak physical
attraction to coal and escapes from coal
when coal is mined, it is a gas that exists
freely in the coal seam and is a distinct
mineral estate. Moreover, the parties could

Page Number 25.



not have contemplated at the time the 140002057
severance deeds were executed that CBM would
become a very valuable energy source. We

hold, therefore, that title to the CBM did
not pass to the Coal Owner

Id. at 556, 593 S,E,2d at 238 (citations omitted).

We adhere to that holding. The Coal Owner argues, however,

that. Harrison-Wyatt is inapposite because that case involved the

production of CBH from "gob wells" where the gas had "migzated"

away from the coal and had collected elsewhere in the mine,

while the CB(u) in the present case remains within the coal seam

until the scare is fractured or otherwise disturbed. Because of

ouz view that CBN is not a constituent part of coal at any time

but rather is a separate mineral estate, we do rot agree with

the Coal Owner.

We therefore turn to the four corners of the severance deed

to ascertain whether its granting clause can be construed to

convey any mineral estate beyond coal The Coal owner contends

that it is ambiguous, requiring resort to traditional rules of

construction. (Wh. Br. 15-20) In CNX Gas Company, LLC v.

Rasnake, 287 Va. 163, 166-67, 752 S.E.2d 865, 867 (2014), we

stated the following: "Wheze the language of a deed clearly and

In 2010, the Genezal Assembly added Code 6 45.1-361.21:Ito the
Act, which provides in part: uA conveyance, reservation, or
exception of coal shall not be deemed to include coalbed methane
gas." See 2010 Acts chs. 730, 762.
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unambiguously expresses the intention of the parties, no rules

of construction should be used to defeat that intention. Where,

however, the language is obscure and doubtful, it is frequently

helpful to consider the surrounding circumstances and probable

motives of the parties." In that case, decided earlier this

year, we found the granting clause under consideration to be

ambiguous, capable of reasonable interpretation in at least

three different ways. It required us to go outside the four

corners of the deed in order to ascertain the intent of the

parties. Id. at 167-69, 752 S.E.2d at 867-68. Examination of

the granting clause in the present case brings us to the

opposite conclusion and, accordingly, to the opposite result.

We agree with the circuit court's conclusion that the

granting clause is an unambiguous grant of coal, timber and

acceSs rights to those two commodities. While not concise, its

frequent references to "other things" and "rights and

privileges" are invariably limited by such qualifying phrases as

"hereinafter specified," "hereinbefore specified," "hereinbefore

granted," and "above mentioned." Each of these qualifying

phrases refers the reader back to coal, timber, and access

rights pertaining to those commodities. In light of the 19th

century understanding of the meaning of the word "coal," there

is no ambiguity as to the intentions of the parties to the

severance deed,

Page Number 27.
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140002057
The Coal Owner finally contends that it has conferred a

benefit upon the Surface Owners by causing CBM to be produced

from their property, resulting in unjust enrichment to the

Surface Owners. The Coal Owner argues that the circuit court

erred in refusing to impose a constructive trust on the

royalties in its favor. We agree with the circuit court's

ruling that this contention lacks merit.

We hold that the CBM was at all times the property of the

Surface Owners, and the Coal Owner conferred nc benefit upon the

Surface Owners. The Coal Owner further argues that it had the

"exclusive right of access" to the coal seam under the severance

deed and that the Surface Owners could never have obtained CBM

from it without the Coal Owner's consent That argument

overlooks the fact that. the Coal Owner's right of access to the

coal sears is limited by the severance deed to access for the

sole purposes expressed in the deed, namely, the mining,

extraction and removal of coal, together with limited quantities

of t.imber.

In Harrison-Wyatt, we declined to consider the issue

whether the surface owner has the right to fracture a coal seam,

because the issue had not been raised by the parties at trial or

on appeal. 267 Va at 557 n.3, 593 S.E.2d at 238 n.3. That

issue is not before us in the present case because here the Coal

Owner, by entering into its lease with CNX, permitted the
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fracturing of the coal seam without any participation by the

Surface Owners. We find no evidence in the record from which it
may be inferred that the Surface Owners could reasonably be

expected to repay the Coal Owner for the inevitable release of

CBM as a result of the fracturing of the coal seam by the Coal

Owner's lessee. Therefore, the Coal Owner has no equitable

claim against the Surface Owners for unjust enrichment.

Conclusion

We conclude that the Surface Owners have at all times owned

all mineral estates within their lands except coal, and are

entitled to all royalties accrued from the production of CBM

therefrom and those yet to accrue, For the reasons stated, we

will affirm the judgment.

Affirmed.

, 2014. This deed arpa this dayarp

VIRGII4IA IN THE OFFICE OF THE C
ment thereto annexed, admitted to record sten o'c

oili, nd upon the cerlificate of acknrnaladgment there o ann

presented tn said oilice, s u

lsx imposed by Bec. 58.4402 TE.A!4N B. Ir E NOLDB, CLERK
payment of 2

BY
Oriynal returned this date to:

D. CLERK

CNX iS not a party tO thiS CaSe and Our hOlding has no effect
upon the mutual rights and obligations arising under its lease.
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